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DOMESTIC VIOLENCE TRIAL |
NOTEBOOK !
QUALIFYING OFFENSES -
MISDEMEANORS
* Crminal lresposs 3 Degree (13- = Disorderly Conduc (13-
1502} 2004(A){1.23. &)
« Criminal irespass 2 Degres |13 + Preveniing the lsa ot o
1503} Telaphone in an Emergency
+ Criminal respats 1¢ Degres (13- « Use ol Telephone to Termtty [13-
1504§° 2916}
N mﬁ;:mmdmmmm . %lﬂmmlmhﬁmﬁ[l}
Complaim
+ Criminal Domoge [13-1602) ¢ Assault [13-1203)
+ Inlertering with Judicio * Endangerment (13-1201)
Proceedings {13-2810) » Pk of Proysiced infury
« Custodial interference {13-1302) * Unkawhd Imprisonment {13-1303)
« Fchikd volunicelly rined, urinkaed, o * 1 victi telened vounioty
et M 48 Py

Harastmend (13-2921)

QUALIFYING RELATIONSHIPS

+ ARS 13-3601 [A)[1-6)
1 jMartioge o Former Momloge: Residing o previousty reskding In
same household
2} Chilt In Cemmon
3} Pregnancy
4} Related by
+ Blood or Court Order o parent. grandparent, ¢hid. gmandchild,
brother or sisler
Mamioge o3 Pﬁr:gc g grmdpaenl-hlow sment :l’:mre?:i -

Child who resides or has resided In same howusehold as
Defendant and ks related by blood ro a lormer spouse of the
defendaont or 1o o person resides or has resided in some
household as Defendant

6) Current or previous romanlic or sexual relationship
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QUALIFYING RELATIONSHIPS
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ROMANTIC/SEXUAL RELATIONSHIP FACTORS:
1} Type of Relationship

2) Frequency of Interaction

3) Length of Relafionship

4] Time since breqk-up

VIOLENCE TRIAL

« Review your evidence
+ Statements
= Victim, Defendant, Witnesses
« Recorded Stalements: 911 coll, recorded Interviews
= Other ploces fo look for statements:
+ Slatements made to hends/family
» Soclal media. text massages, email
+ Stalements made to obtain/quash Order of Prolection
+ Photos
+ Court Orders
= Medical Records

PREPARING FOR A DOMESTIC
VIOLENCE TRIAL

« PRETRIAL CHECKLIST
« Disclosure completed?

* Includes disclosing felonies/truthiulness
convictions for State's witnesses

* Rule 60%
» Pricr felonies of Defendant
+ Truthfulness
= Motion disclosure
+ Mutua! Arrests
+ Use Immunity Motion




PREPARING FOR A DOMESTIC
VIOLENCE TRIAL

1/8/2015

» Prepare for a Recanfing/Absent Victim in EVERY
domesfic violence case
» Gather every statement mode by the Victim
« Subpoena every person that the victim made
a statement to for possible impeachment and
to passibly admit statement as a hearsay
exception
+ Know Demeanor of Victim During Each
Statement
= Know Lengih of Time between the event and
fhe siatement

PREPARING FOR DOMESTIC VIOLENCE

TRIAL

Add Elements of each crime that
you have to prove and know your
caselaw,

Examine whether or not you are
able to proceed on elements you
have to prove without victim.

TRIAL IN ABSENTIA

+ Arzona Criminal Rule 9.1 advised

« The trial court may infer that a defendant’s absence is
voluntary if the defendani had perscnal knowledge of
Ihe lime of the proceeding. his right 1o be present and
the warning hat the proceeding would fake place in his
absence if he failed o appear, State v. Muniz-Caudillo,
185 Aniz. 261, 914 P.2d 1353 JApp. 1996}. Defendont did
no! appear al any prelral dates and wasn't there when
trial sef.

= Once 9.) advisory demonstraied, the trial court con
présume absence is veluntary and burden is on
delendant to demonsirate otherwise. State v, Frislioe,
135 Ariz, 25, 658 P.2d 825 (App. 1982)




MENTAL STATES

1/8/2015

- “Intentionally” or "with the intent
to" means, with respect to a resulf
or to conduct described by a
statute defining an offense, that a
person's objective is to cause that
result or to engage in that
conduct. ARS 13-105(10)(a)

MENTAL STATES

- "Knowingly” means, with respect to
conduct or to a circumstance
described by a statute defining an
offense, that a person is aware or
belleves that the person's conduct Is of
that nature or that the circumstance
exists. It does not require any
knowledge of the unlawfulness of the
act or omission. ARS 13-105{10}{b)

MENTAL STATES

- “Recklessly” mean:...a person is aware of and
consclously disregards a substantial and
unjustifiable risk that the result will occur or that
the circumstonce exdsts. The risk must be of such
nature and degree that disregard of such risk
constitules a gross devialion from the standard
of conduct that a reasonable person would
observe In the situation. A person who creates
such arisk but who is unawagre of such risk solely
by reason of voluniary intoxication also acts
recklessly with respect to such risk. ARS 13-
105{10}{c)




ASSAULT
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Assauti{A)(1) ARS 13-1203(A)(1)

« A person commits assault by:
i. Inteniicnally. knowingly or reck’essly causing any
physical Injury to ancther person

» Intentionally/Knowingly = Class | misdemeanor

* Recklessly = Closs 2 misdemeanor

» “physical injury" ARS 13-105: means the impairment
of physical condition - look for scratch, cut, bruise,
red mark, swelling, complaints of pain

« [ Injury

ASSAULT

Assault {A)(2) ARS 13-1203(A)(2)
+ A person commils assaut! by:
« 2. Intentionally placing onother personin reasonable
apprehension of Imminent physical injury
+ Class 2 misdemeanor
« Examples: thrawing something and missing, hitting
and missing. strangulation
« NOT a lesser included offense of Assault 13-1203{A}(1)
becouse each offense contains elements distincl from
other, State v, Sanders, 205 Ariz. 208, 48 P.3d 434
{App. 203).

* [ Reascnable Person would fear injury

ASSAULT

Assaull {A}{3) ARS 13-1203(A}3)
« A person commils assault by:
+ 3. Knowingly leuching anclher person with the Intent lo
Injure, insult of proveke such person
« Class 3 misdemeanor
+ Needs not be person-to-person contact, Includes actions
lke spitling and/or throwing liquikds at another persen, Stale
v. Matthews, 130 Ariz, 44, 633 P.2d 1039 (App. 1981).
= NOT a lesser included offense of assaull as defined by ARS
13-1203{A][1) becouse each olfense contains elemants
distingt rom other. In re Jeremioch T.. 212 Arlz. 30, 126 P.3d
177 {App. 2006).
» Examples: push, slop, hil, throwing somathing, elc
= 1 Touch to injure/insult/provoke




DISORDERLY CONDUCT
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Disorderly Conduct 13-2904

+ A, A person commits disorderly conduct if, with
intent to disturb the peace or quiet of a
neighborhood, fomily or person, or with knowledge
of dolng so. such person:

1, Engages in fighting, violent or seriously distuptive
behavior. or

2. Makes unregsonable noise; or

3. Uses abusive or offensive language or gestures to
any person present in a manner likely fo provoke
Immediate physical retaliction by such person;

DISORDERLY CONDUCT

Depending on which subsection is alieged 1o have been
viclaled. a single act of disorderly conduci can
encompass mulliple viclims and give rise 1o mulliple
counts. Slale v. Burdick. 211 Anz. 583, 125 P.3d 1039
{App. 2005}

Not required fo prove viclim “al peace™ - musi just prove
the commission of certain acls “with inlent 1o disurb the
peace... or with knowledge of doing s0." Siale v.
Mironda, 200 Arz, 67, 22 P.3d 506 (2001},

Don't have to show specific neighbor disturbed, use
“reasonable man” {objective) standard. Siate v,
Johnson, 112 Ariz, 383, 542 P.2d BOB [1975); Inre Julio L.,
197 Ariz. 1, 3 P.3d 385.

THREATS AND INTIMIDATION

Threats and Intimidation ARS 13-1202

* A, A person commits threatening or
intimidating if the person threatens or
intimidates by word or conduct:

1. To cause physical injury te ancther persan
or setlous damage to the propery of
anocther;

 Class 1 Misdemeanor

= 1 Threat fo cause physical injury; OR

» I Threat to damage property




THREATS AND INTIMIDATION
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+ State musl establish that Defendant mode a "rue
threal.” “(A) reasonable person would foresee that
[Defendant’s] words would be laken as o serlous
expression of an infent fo Inflict bodily harm. and
Delendani's statements were not the resulf of misiake,
duress, of coercion.” In Re Kyle M.. 200 Ariz. 447, 27 P.3d
804 (App. 2001}.

« Test: “would o reasonoble n foresee that the
siaterent would be understood by those who heard the
siatement as a genulne ihreat fo inflict harm.” In re Ryan
A., 202 Anz. 19, 39 P.3d 543 {App. 2002}. Wa don’i have
to prove that victim felt threalened.

+ Threat nead not be heard by vietim 1o result in ciminal
liability. Matter of Juvenile Action No. 55, 123 Anz. 434,
435, P.2d 47. 48 {App. 1979|

CRIMINAL DAMAGE

Criminal Damage ARS 13-1602

« A, A person commils ciminal damage by:
I. Recklessly defacing or damaging property of another
person; or
2. Recklessly tompering with property of another person
5o s subsiantially to impair its function or value

» $250-less than $1000 in damags - Class | misdemeanor
= Less than $250 - Class 2 misdemeanor

« [ Greater thon $250, if needed

» | Property of another

+ [ Domageflampering 1o impair

CRIMINAL DAMAGE

* Property of another personis “any
property in which the defendant has
anything less than exclusive ownership”
State v. Superior Court {Moore], 188 Ariz,
372,936 p.2D 558 [App. 1997).

» Community property Is “property of
another person”. ARS 13-1601

« "Damage” means any physical or visual
impairment of any surface. ARS 13-1701




CRIMINAL DAMAGE
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« State hos burden of establishing the amount
of damages and demonstrating method
used to colculate amount. Stale v. Brockell,
187 Ariz. 226, 928 P.2d 4650 {App. 1996)

« "[Tlhe absence of the property owner's
pemission, though unstated, is a necessary
ond implicit element of the crime.” State v.
Moran, 162 Ariz. 524, 784 P.2d 730 [App.
1989).

INTERFERENCE WITH JUDICIAL
PROCEEDINGS

Interference with Judiclal Proceedings ARS 13-2810

= A, A person commits interfering with judicial
proceedings if such person knowingly:

= 2. Discbeys or resists the lawful order, process or
other mandate of o court:

« Class | Misdemeanor

+ LI Order vaiid on date of offense

= [ Dote of Service on Defendant

+ [ Admit Order and Proof of Service

INTERFERENCE WITH JUDICIAL
PROCEEDINGS

« Admit certified order ond proof of service as
self-authenticating ceriified public record
pursuant to Rule ?02{4) of the Rules of Evidence
» Have court take Judicial Notice of date order

wqs issued and dote of service

» ARS 13-109 Jurisdiction

« A, Criminal prosecutions shall be tried in the
county in which conduct consfituting any
elernent of the offense or a result of such
conduct occurred, unless otherwise provided
by law.




CRIMINAL TRESPASS 3f° DEGREE

1/8/2015

Crminal Trespass in the 3 Degree ARS 13-1502

= A, A person commils criminal frespass in the third
degree by:
1. Knowingly entering or remaining unlawfully on
any real propedy after o reasonable request to
leave by a low enforcement officer. the owner or
any other person having lawful control over such
property, or reasonable notice prohibiting entry,

« Class 3 misderneanor

* [ Reul Property

« "I Request to Leave by police/owner

CRIMINAL TRESPASS 3R DEGREE

= “Enter or remain unlawfully” means on act
of a person who enters or remains on
premises when the person’s intent for so
entering or remaining Is not licensed,
authorized or otherwlse privileged except
when the entry is to commit thelt of
merchandise displayed for sale during
normal business hours, when the premises
are open fo the public and when the person
does not enter any unauthorized areas of
the premises. ARS 13-150)

CRIMINAL TRESPASS 2NP DEGREE

Criminal Trespass in the 2™ Degree ARS 13-

1503

« A. A person commits criminal trespass in the
second degree by knowingly entering or
remaining unlawfuily in or on any
nonresidential structure or in any fenced
commercial yard.

» Class 2 Misdemeanor

= [ Nonresidential structure/fenced
commercial yard




CRIMINAL TRESPASS 2N° DEGREE
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+ "Nonresidenfial siructure” meons any structure other
than a residentiol struclwre and inciudes a retail
eslablishment. ARS 13-1501[10)

+ "Fenced commercial yard” means a unit of real
property that Is sumounded completely by fences, wails,
bulldings or similar barrlers, or any combination of
fences, walls, buildings or similar bomiers.... ARS 13-
1501{4)

« Salvaiion Atmmy collection box, which had sides and a
floor, was a “structure” withinmeaning of this seclion
providing that o person commils burglary in third degree
by entering or rermaining unlowfully in nonresidential
siruciure with intent to commit any theft therein. State v.
Mann, 129 Ariz, 24, 628 P.2d é) [App. 1981).

CRIMINAL TRESPASS 15T DEGREE

Criminal Trespass In the 1* Degree ARS 13-1504
* A, A person commits criminol trespass in the first
degree by knowingly:....

2. Entering or remaining unlawliully in o fenced
residential yard,

3. Enlering any residential yard and, without
lawful authority, looking Into the resldential siuciure
therean in reckless disregord of infringing on the
inhabitant's ight of privacy.

Class 1 misdemeanor
In yard/looking in house

CRIMINAL TRESPASS 15T DEGREE

+ "Fenced residential yard" means o unit of rec!
property that Immediately surounds or is adjacent
{o a residential shucture and thot is enclosed by a
fence, wall, building or similar barrier or any
combinafion of fences, walls, buildings or similar
barmiars, ARS 13-1501(5)

+ “Residential structure" means any structure,
movable or immovable, permanent or temporary.
that is adapted for both human residence ond
lodging whether occupled or not. ARS 13-1501{11)

10
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CRIMINAL TRESPASS 15T DEGREE

Criminal Trespass in the 1* Degree ARS 13-

1504

* A. A person commits criminal frespass in the
first degree by knowingly:
1. Entering or rernaining unlawfully inor on a
residential structure

« Class 6 Felony

« |1 Inside house without permission

PREVENTING USE OF TELEPHONE IN
AN EMERGENCY

Preventing Use of a Telephone In an
Emergency ARS 13-2915(A)(3)

= (A} ttis unlawful for a person to do any of
the following:

+ {3) Intentionally prevent or interfere with
the use of o telephone by another person
in an emergency siuation.

= Class 2 Misdemeanor
« [ Prevent/interfere with phone
« [ Emergency situation

PREVENTING USE OF TELEPHONE IN
AN EMERGENCY

“Emergency siluation” means a situationin
which both of the following apply:

(a} Human health, life or safely is in jeopardy
and the prompt summoning of aid is essential,
AND

{b] is reasonable o believe that a domestic
violence offense pursuant to ARS 13-3601 is
being. has been or is aboui to be commitied

i1



ELECTRONIC COMMUNICATIONS
CRIMES
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Use of elechonie communicalion to tenity, infimidate, threaten

or horass ARS 13-2914

« AL it unlawful for cny person, with intent to lenily, Infimidate,
Hivealen of havass o speciikc person or persens, 1o do ony of
tha following:
1. Dract any cbscene, lewd or profane longuoge or sugges!
any lewd or lascivious act to the parsonin an elecinonic
communication,
2. Threaten iqinflict physicat hamm o gny person or property in
any electronic communication,
3. Otherwise distutty by repeated anonymous, unwanied or
unsalicited elecironic communications the paace, quiet or
right of ptivacy of the person gt the ploce where the
communications were received

ELECTRONIC COMMUNICATIONS
CRIMES

+ Class 1 Misdemeanor

+ B. Any offense committed by use of an electronic
communication as set forth in this section is
deemed fo have been commitied at ether the
place where the communications orginated or ot
the place where the communications were
recelved.

= E. For the purposes of this section, "elecironic
communication” means a wire line, cable, wireless
or cellular telephone call, a text message, an
instant message or electronic mail.

* First Amendment is not implicated, State v. Hagen,
27 Ariz.App. 722, 558 P.2a 750 {App. 1977)

HARASSMENT

Hmumeni AIS 13.2921
mils hmmeni if. with infent {o horass or with
knowledge thoi the person b hamssing another persan, the

Anonymou or orhefwise tact: jcales of
o communication with on by verbal, alectronic,
machanical, 1eleg'uphlc 1elep Nk of written means in a
O aminuos to tohiow anch in or aboul @ pubic pio
nlinues o anecther person in or al a pu =]
for no legitimate pupoese atier u:lmd o deslst,
pedtedly commils an oct or that harass onolher

% or causas another person ta survell a person tor no

]

5.0n mmpmnc occasion makes a lalse report 10 g law
enforcement,. credlit or social service ogl?

6. Interferes with the delivery of any pul cmmguuled uifity to
a person,

12



HARASSMENT

= Class 1 misdemeanor

+ £, For the purposes of this seclion, "horassrment” means
conduct that is directed ot a specific person and thal
would couse a reasonable person to be serovsly
olarmed, annoyed or horassed ond the conduct In foct
seriously olarms, annoys or horasses the person,

« Stalule “regulales neither constitutionally prolecied
speech nor expressive conduct and, thus, does not
implicate the Fist Amendment.” State v. Brown, 207 Ariz.
231, 85 P.3d 109 {App. 2004)

1/8/2015

UNLAWFUL IMPRISONMENT

Unlawful Imprisonment ARS 13-1303

* A. A person commits unlawiul
imprisonment by knowingly restraining
another person.

= Class 1 Misdemeanor if the victim is
released voluntarly by the defendant
without physical injury in a safe place
prior to arest

UNLAWFUL IMPRISONMENT

* “There need not be aclual force; the
restraint may be from the fear of force as
well as from force fiself. Words alone are
frequently sufficient to bring about the
actual restraint of liberty. False imprisonment
may be committed by words alone, or by
acts alone, or by baoth, or by merely
operating the will of the individual.”
Sweitnam v. FW Woolworth Cormpany, 83
Ariz. 189, 318 P.2d 344 (1957).

13



ENDANGERMENT
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Endangerment ARS 13-1201

« A. A person commits endangerment
by recklessly endangering another
person with a substantial risk of
imminent death or physical injury.

B. Endangerment involving a
substantial risk of imminent deathis a
class é felony. In all other cases, itis a
class 1 misdemeanor.

ENDANGERMENT

* Does not required the person who is
endangered actually be physically
Injured. Campas v. County of Maricopa,
159 Ariz. 343, 747 P.2d 230 {App. 1989).

* There is no requirement that the victim be
aware of the conduct of the actor, State
v. Morgan, 128 Ariz. 362, 625 P.2d 951
(App. 1981)

CUSTODIAL INTERFERENCE

CUSTODIAL INTERFERENCE ARS 13-1302
+ A, A person commits custodial Inlerfelance il k or
having reason to know that the person has no legal dght 1o do
50, the person does one of the following:
1. Takes, entices or keeps from lawlul cusiody any child, or
an Y who k Incompetenl, and who i entrusted
horty of law to ihe cusiody of another person or Institution,
2 Befcre the entry of a court order determining custodial
rights, lakes, enfices or withholds any child irom the other
orent denylng that pmanl accesstoany c
LI the person ts one of Eersons who hcve ]olnl legal
custody ofctc id, takes, entices or withh from physlcal
custody the child from the oiher custodial n
4, At 1he expmtbn of access rights outside this state,
Intentionally lalls of refusas lo relum or Impedes fhe rehsm of o
chile to the lcrwl’ul custodian.

14



CUSTODIAL INTERFERENCE
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= Itis a class 1 misdemeancr it the child or
incompetent person is voluntarlly returned without
physical injury by the parent or defendant or the
agent of the parent or defendant no later than
forly-elght hours after the parent or defendant
takes, entices or keeps from lawful custody the child
or incompetent person. ARS 13-1302{E){4)

If a child is born out of wedlock, the metheris the
legat custodian ¢f the child for the purposes of this
section uniil patemity is established and custody or
access is determined by a court. ARS 13-1302(B)

CUSTODIAL INTERFERENCE

Possible Defense:
Itk @ defense to a prosecution uant 1o subsection A,
?cmgruph 2if both of the lolb\g?:\mg cpply":

. The defendant has begun the process to oblain on order of
prolaction or files a pefition for custody within a reasonable
Fedod of fime and the order ol proleciion or petition slates

he defendant's baliel that the chikd was af sk If lel with the

other parent.

2. The defendoni ks the child's ni and has the right of

czustody and 1he defendont efther:

{o) Has a good faith and reasonable befief that the taking,

enlicing or withholding ks necessary {o protect the chid from

Immediaie donfger.

b} is a victim of domestic viclence brelhe olher parent and
as a good falth and reasoncble belbef that the child will be in

Immegaie danger If the child & feft with the other parenl.

ARS 13-1302(C)

CUSTODIAL INTERFERENCE

+ Possible Defense;
D. Subsection A, paragraphs 2 and 3 do nol apply to a
pers?n who s the child's parent it both of the following
apply.
k. The persen has filed an emergency pelifion regarding
custodial fighls with the supetior court and has received
a heoring date from the court.
2. The person has o good faith and reasonable belief
that the child will be in imrmediate danger if the child is
left with the cther parent,

ARS 13-1302(D}

15



KNOW YOUR RULES OF EVIDENCE
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- To Admit Defendant’s Statemenis
« RULE 801 (d}i2) Party Admission
+ Nonhearsay when CHered Againsi Peaty
» Examine Defendant's Statements:
* How do they squara with physical evidence?
* Are they consistent with witness or viclim slalements#
+ Are the Dafendant’s statements consistent?
+ Does the Defendant adrmill the DV relafionship?
« Only State can offer Defendant’s stotements: if
Defendant fries 1o offer the statementsit is self-
sarving hearsay

KNOW YOUR RULES OF EVIDENCE

» Impeaching an uncooperative victim
* Rule 801 [d}1}{A} Pror Inconsistent Statement

* A wilness's prior inconsistent sialement, who Is subject
1o cross-examingation, is not hearsay

+ NO Crawlord hisue becouse declarant appears and is
subject 1o cross examination

+ It Is admissible os substantive evidence of a crime
State v. Alfred, 134 Ariz, 274, 278, 655 P.2d 1326, 1330
[1782).

« See also State v, Milfer 187 Aiiz. 254, 928 P.2d 478 (App.

1924] = tder of faci's role Is to impariiolly consider the
prior slatement and evaluateits truth...admisslon of
siatemeni as substantive evidence does nof generally
pose risk created by hearsay evidence.

KNOW YOUR RULES OF EVIDENCE

Bewatell Under Alred

+ The Siciement can be axchuded under Rule 401 iFils probative

i ouiweighed by danger of prej 1, Of Mislending the
Jory

Five loctor 1o comider:

= 1] the witness being impeached denles making the mpeaching
statement: AND

2] the witnass presenting the impaaching siotement hat an
interasi In tha proceeding and there i no cther comobaralion
that the stolement was made: AND

3] There are ciner lacion gifect the refiabiily of the impeaching
witness, such 1 age of miental copacity; AND

4] The trve purpase of tha offer s subslantive se of the
sHalement rather thon impeochment of the wilness; AND

* & The lmp y bs tiver only evik of guit

.

16



KNOW YOUR RULES OF EVIDENCE
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+ "Feigned memory loss” and Rule B01{d){1}
= A “claimedinabiiity to recall, when disbelieved by tral
may ba viewed cs inconsistant with previous statemenls.”
S!aev Hausner, 230 Arlz, 40, 74, 280 P.Xd 604, & 20520!2] Stote
King. 18DN12_268 275,883P.24 1024, 1031 I

Ilnconsisw is to be delermined nat by Individual words or
585 alone t by Ihe whole assion or eﬂud ol what
beaen said of done.” Stafe v. Hne: 130 Arix. 68, 71. 633

P.2d 1384, 1387 (1981),
+ The courl "has considerable discrelion in delerminlng whether
u wilness's evaslve gnswers or lack of racollect Ion bu
nconsistent with |hat witness's prior gy
statements State v. Sakmar, 216 Anz. 314,319, lbéP.i!d 107,

110 (App. 2007).
+ Wiiness would “rother no nol say” = prior slatement admissible ai
6% inco;ame,nt sialemenl” State v. Joe, 234 Artz. 24, 316 P.3d
PP

KNOW YOUR RULES OF EVIDENCE

« {f victim tesfifies and is uncooperatfive, stalement
may also be admitted as a hearsay excepfion.
* Hearsay Rule 801
= An out of court siatement
« Can be oral, written, or non-verbal
« Assertion
« A question s not an assertion. State v. Palmer
229 Aniz. 64, 270 P.3d 891 [App. 2012)
* Made by a person “declarant”
» Offered to prove the truth of the maotter osserted

KNOW YOUR RULES OF EVIDENCE

= Most commaon hearsay exceplions in DV coses are:
* Present Sense impressions-Rule 803{1)
+ Excited Utterance - Rule 803(2)
+ Then Edsting Mental, Emotional or Physical
Condition -Rule 803(3)
* Statement Made for Medical Diagnosis or
Treatmeni-Rule B03(4)

* Review of trial court’s ruling on admissibility of
hearsay Is abuse of discrefion. State v. Bronson,
204 Anz, 321, 63 P.3d 1058 (App. 2003)

i



HEARSAY EXCEPTIONS
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PRESENT SENSE IMPRESSION Rule 803(1)

= A stotement describing or explaining an
event or condition. made while or
immediaiely after the declarant perceived
it.

» "[W]hen the declarant has had litile time to
reflect on the event she has perceived, her
statement will be spontaneous and
therefore reliable.” State v. Tucker, 205 Ariz.
157, 165-166, 68 P.3d 110, 118-119 {2003).

HEARSAY EXCECPTIONS

PRESENT SENSE IMPRESSION, RULE B03{1) CONT...

» Text Message made 10 fiend that *Me and Marcus
are fighting” is admissible as present sense
impression. Court specifically noted the present
tense of verb. State v. Domper. 223 Aniz. 572, 225
P.3d 1148 {App. 2010}

+ Authenfication of Texi Messoge. Foundation is suificient
whaen supported by “|i]estimony that o malleris what is
claimed io be." Rule $01{b){1).

« Raclpienl testified thal she saved declorani cell phone number
in har phone under nickname, that she ofien communicaled
with decl 1 by laxi and thal nich 8 wos
displayed when text message came up, Damper.

HEARSAY EXCEPTIONS

EXCITED UTTERANCE Rule 803(2)

+ A statement relating to o startling event or
condilion, made while the declarant was under the
stress of excilement thot it caused.

« 3requirements:
» 1) startling event; and
« 2Jstatement must relote to startling event; and

+ 3] statement was made before the declarant had
time to fobrcate or reflect.

State v. Jeffers. 135 Ariz. 404, 661 P.2d 1105 (1983)
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EXCHED UTTERANCE, RULE 803(2)

« Excited utteronces of children who are incompetent
to testify because of their oge are admissible in
evidence. State v. Bover, 146 Ariz. 134, 137, 704 P.2d
2564. 267 [App. 1985).

= An excited ulterance is not necessarlly inadmissible
because i Is made in response to o queston. Siate v.
Johnson, 183 Ariz. §23, 903 P.2d 1002 {App. 1995).

+ The physical and emolional condltion of the declarant
at the ime of the slatemenl is made affects
spontaneity more thon the passage of time. Stote v,

as;ey. 205 Anz. 334, 341, 70 P.3d 443, 470 (App.

HEARSAY EXCEPTIONS

THEN EXISTING MENTAL, EMOTIONAL, OR
PHYSICAL CONDITION Rule 803(3)

A stalement of the declarant's then-existing
state of mind {such as motive, intent, or plan}
or emotional, sensory, or physical condition
(such as mental feeling, pain, or bodily
health), but not including a staiement of
memory or belief to prove the fact
remembered or believed unless it relates to
the validity or terms of the declarant's will.

HEARSAY EXCEPTIONS

THEN EXISTING MENTAL, EMOTIONAL, OR
PHYSICAL CONDITION Rule 803(3), cont...

“I am going fo meel a man who got out of jail for
assault a few days age who owes me $1100".
Court odmifs statement under hearsay excepfion
for proving that a meeting beiween defendant
and victim took place becouse it showed siate
of mind (ie infent and/or plan). Sfate v. Frince,
160 Ariz. 268, 772 P.2d 1121 {1989)}.
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STATEMENT MADE FOR MEDICAL DIAGNOSIS OR
TREATMENT Rule 803(4)

« Statements made for purposes of medical
diagnosis or treatment and describing medical
history. or past or present symploms. pain or
sensations or the inception or genera! character
of the couse or external source thereof insofar as
reasonably pertinent to diagnosis or treatment.”

« If there is o Crawford objection - thisis o
statement made to a non-govemment agent for
medical freatment = nontestimonial

HEARSAY EXCEPTIONS

Stale v. Hill, 236 Ariz. 162, 334 P.3d 1283 (App. 2014)

» Forensic nurse conducis examination with two
componenls: 1] providing medical care: and 2}
collecting DNA evidence

« Officer not present during examinalion

+ Quesiion asked “tell me why you're hereg"

= Was primary purpose of exchange o gather evidence
or provide medical care?

« If objective circumstonces indicale stalement was
made in connaction with the provision of emergency
medical care. the statlement i iikely non-lestimonial,

» Court finds open ended question was nol aimed at
collecling evidence but al golhering infermaition about
viclim's medical condition

CRAWFORD ISSUES

= 6 Amendment “In all criminal
prosecutions, the accused shall enjoy
the right... to be confronted with the
witnesses against him."

+ Testimonial statements are no longer
admissible in court unless 1) the witness
takes the stand; AND 2) the witness is
subject to cross examination.
Crawford v. Washington, 541 U.S. 36
{2004).
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CRAWFORD ISSUES
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~ What s g teslimonial stolement?

» Whelher a staternent is testimonial ‘is a faciuatly driven Inguiry
and must be determined on a cose-by-case bass.” State v.
Alvarez, 213 Arlz. 457, 471, 143 P.3d 448, 672 |App.2006).

Is primary purpose of statement to meet an ongoing
emergency o for future prosecution?

Statements made during a DV emergency are nontestimenial
if made for primory purpose of addressing an ongaoing
emefgency. Davis v. Washingiton, 547 U.S 813 {2004}

* 911 calis. statements made o nen-govt ogenils

I the police antve subsequent 1o a domestic disturbance and
siatements are made io police agenls about past avents for
purpose of fulure prosecution, they are testimonial. Hammon
v. Indiana, 547 U.5. 813 {2004)

« ARS 13-2989.01 -mmmﬁnn

» A The records and v of PI1 gency service lelaph caliore
udmiubbhuvldnnclhmyucﬁmwi!hou”ﬂtﬁmﬂvhomamfo&mof
records { tha reconds ond gt orer by Ihe following
signed form:
The accompanying record: and ings aond axplanat arial

from the (nome of ogency] public iafety un:wodng pohtcnmnumculbm
f:lcilihr This form authenticales (number) pages. This lorm authenticates

ber] iapes. These d 1t and topes pericin 10: cote number
depariment repor! number oducnipl dale and time
cuﬂemwm coll origina tion oddre1s
h number dispaleh time
anlval time

Signed: Cusiodian of records.

. #11 emergency records and recordings and any coplet of the tecords and
that comply with subsection A of this seclion are deemed b be

aguthenticaled pursuant to rule 201[b)[10] of the Arzona nides of evidence.

911 CALLS

If 211 wnfness present, there is no Crawford
issue, but slill need nonhearsay or a hearsay
exception to admit it

» Nonhearsay Rule 801{d){1) - Prior
inconsistent statement

« Hearsay Exceptions:
+ Present Sense Impression
* Excited Uiterance

+ Statement for Medical
Diagnosis/Treatment
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911 CALLS
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+ If 911 caller not present. must show:
* 1) witness unavailoble
+ 2I nontestimonia!
+ Davis v. Washinton, 547 US 813 if 911 call
addressing ongoing emergencyit is
nontestimonial

» Statement made jo non-govemment agent.
made under siress, initioted by declarant,
seeking medical freatment

+ Was the statement made in qid of future
prosecution?

* 3} hearsay exception

911 CALLS

= If person who made callis present, play brief portion

for witness before frial 50 that they can identify their
own voice

« Before playing, move to admit it pursuant 1o ARS 13-
39689.01

+ Be prepared for objection, and prepare to argue:
+ Relevance ond whether It k more proballve than prejudicial
+ Nenhearsay {impeachment}
+ Hearsay exception

* May need to be very specific in trial notes regarding

times of statements in 911 call, because portions of
the 211 call may not be admissible

911 CALLS

= Prior Consistent Siatement Rule 801{d)(1){B}
+ i Dafense questicning rakes:
« 1) Express/impled chorpe of fobrcotion; OR
* 2] Improper Motive o Influence While Testitying

» Then con move to admit 911 call if consistent with
declarant’s testimeny at frial
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PREPARE FOR DEFENSES
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« Affirmative Defenses
= Must be proven by preponderance of evidence ARS 13-205

+ lustification - NOT affirmative defense
+ conduct that, it not justified, would conslitule an offense
but, if justified, does not constitvle criminal or wrongiul
conduct ARS 13-205
= ifjustification raised by defense, the siate must prove
beyond o reasonable doubt that the defendant did not act
with justification. ARS 13-205

PREPARE FOR DEFENSES

Justification

» Self Defense ARS 13-404: a person is justified
in threatening or using physical force
against another when and 1o the extent a
reasonable person would believe that
physical force is immediately necessary to
protect himself against the other's use or
aoftempied use of unlawful physical force,

PREPARE FOR DEFENSES

klf Defense, ARS 13-404 continved

ll Ilhe threat or vse of physical force against another is not

ustified.

1. Inresponse 1o verbal provocation alone: or

geTo reslst gen g;resr that lheaIl ntl’:ynom of shoul% kn:IJw Is
ingg M o peace oflicer orby a n ac na

peace officer's presence and at hls drecpt?;\owhemngf the

aras! i lawhyl or unigwful, unless | Iorce used
the ce officer exceeds thalt ol %rgsico =

A lfthe n provoked the cther's use or anemptad use of
unlawiul physical force, unless:
{a) The person withdraws from the encounter or clecrly
communicates to the other his intent to do so reasonably
beleving he connel safely withdrow from the encounter: and
(b} The olher nevertheless continues or attempts to use
vniawful physical force against the person.

“reqaonable person” standord State v. King. 225 Atz B7 [2010)
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« Defense of Property ARS 13-407 reasonoble person
would believe “force/threat of force" immediately
necessary o prevent or terminate the commission
or attempted commission of a criminal trespass by
the other person in or upon the premises

« Defense of Property 13-408 to prevent theft/criminai
damage of property under control

PREPARE FOR DEFENSES

» Justification; Pdor Domestic Violence ARS 13-415

= If there have been past acts of domestic violence
as defined in § 13-3401, subsection A against the
defendant by the victim, the state of mind of a
reasonable person under §§ 13-404, 13-405 and 13-
404 shall be determined from the perspective of a
reasonabile person who has been a victim of those
past acts of domestic violence.

PREPARE FOR DEFENSES

* Rule 404(a)(1) - Character of accused

* Pertinent character trait offered by
accused
« For example, peacefulness in assault

case

* BUT... once they open that door... the
prosecution can offer evidence of o
violent character to “rebut the same-
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* Rule 404({a)(2) - Character of victim
= Pertinent character trait of victim
» For example, victim's viclent
tendencies in an assauit case
* BUT...once they open the door... the
prosecution can offer evidence of a

peaceful character to “rebut the
same”

PREPARE FOR DEFENSES

+ Rule 404({b) ~ Other crimes, wrongs, acts
+ Generally inadmissible. but may be odmissible for:
= 1) proof of mofive
= 2) opportunity
+ 3} intent
+ 4)preparation
= 5] plan
* 6] knowledge
= 7) identity: or
+ 8) Absence of mistake or accident

PREPARE FOR DEFENSES

* Spousal Priviege
* ARS 13-4042 (1) :
+ “do not apply in a criminataction or proceeding lor a crime
commitied by the husband cgainst the wile, or by the wile
agast the husband. .~
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+ It Delendant makes express or implied charge of recent
fabrication OR impropermolivefiniluence while
lestitying, then

= PRIQR CONSISTENT STATEMENT Rule 801{d)(1)(B}
Nonhearsay

= A [PRIOR] statement is not hearsay if... the declarant
teslifies al the tral or hearing and is subject to cross-
examinalion concerming the statement and the
slatement is.... (B] consistent with the declarant's
testimony and Is oflered to rebul an express or impled
charge against the declarant of recent fabrication or
Improper influence or molive.™

QUESTIONS?

LIBBY SHELTON
ASSOCIATE PROSECUTOR
CITY OF TUCSON
Elizabeth.sheton@ucsonaz.gov
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